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GOVERNMENTAL ETHICS AND Z ' ‘
CONFLICT OF INTEREST: TN N
Definition of Ministerial : N
Under Illinois Purchasing
Act |
Honorable Michsel J. Howlet
Becretary of State
Springfield, Illinoig
Dear Secretary Howls
) This respe request for an opinion
on the question of \whetherthé employment on a contrac-
tual basi r office of the wife of a member of the

rtes section 11.1 of the Illinois }
- Rev. Stat. 1975, ch. 127, par. 132.11-1.)

"It is unlawful for any person * * * holding a -
seat in the General Asgsembly, * * * or who is the
wife, husband or minor child of any such person
to have or acquire any contract, or any direct
pecuniary interest in any contract therein,
wvhether for stationery, printing, paper ox for
any services, materials or supplies, which will
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be wholly or partially satisfied by the payment
of funds appropriated by the General Assembly
of the State of Illinois ® » &,

* & ®

This Section does not apy].{ to ; " (2; a
contract for personal service of a %—-

Ls%ia; eh%eer including but not ed to

services as a rexr, clerk, typist, stenographer,
page, bockkeeper, receptionist or telephone switch-
board operator, made by a spouse or minor child
of an elective or appointive State officer or
employee or of a member of the General Assembly ¢  #*

| (emphasis added.) | .

Your specific question is whether the persen under contract

is engaged in services of a wholly ministerial character.
With regard to the contract, you state that it

involves payments on a per diem basis and does not call for .

any specific total amount. She is paid only for the days

on which she performs duties for your office. You also

state that the attornaey has been temporarily suspended from

her duties and is not currently being used in regaréd to the

duties under discussion on any per diem basis.
with regard to her duties, you state that the

person is a licensed attorney performing duties in the

-Technical Su-viéea Division of your office. She acts as

a hearing officer or as counsel in adjudicatory hearings

required under the financial responsibility provisions of

the Illinois Vehicle Code. (Ill. Rev. Stat. 1975, ch.

95 1/2, pars. 7-100 et seq.) As counsel she is engaged

as an advocate on behalf of your office in matters relative

to fault or liability of uninsured motorists. As a hearing
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officer, she makes recommendations to you as Secretary of
State. You further state that she neither renders opinions
nor engages in any function involving rule making or the
draft.ing of regulations. |

In general, public officials perform both judicial

‘and ministerial duties. The distinction between these two

types of duties has been defined in Johnston v. City of
Chicago, 258 1ll. 494, at 498, as follows:

“official action is judicial where it is the
result of judgment or discretion., it is mine
isterial when it is absolute, certain and impera~
tive, involving merely the execution of a set
task, and vhen the law which imposes it prescribes
and defines the time, mode and occasion of its
pexrformance with such certainty that nothing

- remaing for judgment or discretion, ¥ ¢ #¢

- In peabody v. Sanitary District, 330 Ill. 250,
the 1llinois Supreme Court conudorod whether the treasurer
of a sanitary diniricﬁ had discrdtionazy (judicial) or
ministerial duties. It noted that officials may have both

and found that certain duties of the treasurer were distinctly

discretionary. Such duties were his duty to determine in
which depository to deposit money, 'hia. duty to make reports,
and his duty to give financial advice to the aistriet in
togird to the financial responsibilities of contractors.
.The financial responsibility pr&via.tona of the
Illinois Motor Vehicle codo. pertain to the duties of the
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Department of Transportation and the Secretary of State to
administer a program for the protection of peéscna involved
in an accident with an uninsured motorist. The Department
of Transportation makes the initial determination of whether
the uninsured motorist is required to deposit security and

" in vhat amcunt. (Ill. Rev. Stat. 1975, ch. 95 1/2, par.
7-201.) ‘'The Secretary of State is given -the discretion to
epecify the form of security reqired to be deposited under
the Act. (Ill. Rev, sStat. 1975, ch. 95 1/2, par. 7-204.)
Under section 7-205 (Ill. Rev. Stat, 1975, ch. 95 1/2, par.
7-205) it is the duty of the Secretary of State to determine
whether there is a reasonable possibility of a civil judg- |
meneA being entered in a court of proper jurisdiction against
an uningured motorist involved in an accident. Purther if
he determines that there is not such a reasonable posaibility,
the Secretary of State has tho discretion to elect to take
no further acuon; Under sections 7-210 and 'i-212 (111.
Rev. stat. 1975, ch. 95 1/2, pars. 7-210 and 7-212), the
Secretary of State is authorized to determine that the
deposit of security is no longer necessary when he is
satisfied as to the existence of certain facts and to
determine that the amount of security should be reduced.

He is also rem ired to hold hearings when requested
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by persons aggrieved by his action. Ill, Rev, Stat, 1975.
ch. 95 1/2, par. 7;10'1., o

The person about whom you inquire is engaged in
advising the Secretary of State on all these matters in which
the Secretary of State has discretion, &he has a degree of
discretion in how she shall advise him. As a hearing officer,
she has considerable discretion in determining the weight to
be given to evidence presented and in reaching a decision, and
as an advocate, shé has considerable discreticn in determin-
ing how a case will be pregented, In neither case coulé the
duties be considered ministerial. The duties are not “absolute,
certain and imperative”. They involve a great deal of judgment,

I therefore am of the opinion that the person is
not engaged in services of a wholly ministerial character
and that her contract of employment is subject to the pro-
visions of section 1l1l.1 of the Illinois Purchasing Act,
Bupxa.

Very truly yours,

ATTORNEY GENERAL




